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EDITOR’S NOTE
by Rajat Rana

WELCOME TO SELENDY GAY’S first edition of our Clean Energy
Newsletter. As we continue to make strides towards a sustainable
future, the clean energy sector faces both promising developments
and significant hurdles. Recent months have seen a surge in disputes
within the industry, highlighting the complex international landscape
we navigate. From supply chain controversies to regulatory compliance
issues, these challenges underscore the growing pains of a rapidly
evolving sector. In this newsletter, we highlight the latest disputes
shaking up the industry and spotlight new developments, showcasing
the innovation, resilience, and adaptability of the clean energy industry.

We hope you enjoy reading this newsletter and welcome your
thoughts on future topics. We look forward to hearing from you.

CONTRIBUTORS

RAJAT RANA Partner

SEAN GOLDMAN-HUNT Associate

FLORIAN LOIBL Associate

MANUEL VALDERRAMA Associate



I.

Arbitration Developments in
Africa and Chile in Disputes

over Lithium Projects

ABYSSINIAN METALS THREATENS ETHIOPIA WITH
TREATY CLAIM OVER LITHIUM PROJECT

AUSTRALIAN MINING COMPANY Abyssinian Metals and its Dutch and Ethiopian affiliates have reportedly
issued a notice of dispute against Ethiopia, threatening an investment treaty claim over the alleged
cancellation of their lithium mining permit. The dispute centers on the Kenticha lithium and tantalum
project in southern Ethiopia. Abyssinian secured the rights to that project through a joint venture with
state-owned Oromia Mining Share Company in 2021.

According to reports, in October 2023, Oromia Mining terminated the joint venture agreement with
Abyssinian, claiming Abyssinian failed to fulfill its investment commitments. This led Abyssinian and
its affected affiliates to submit a notice of dispute under the Ethiopia-Netherlands bilateral investment
treaty (“BIT”).

Abyssinian asserts that the actions of its joint venture partner and the Oromia regional government
are unlawful and have forced it to issue a force majeure notice to Ethiopia’s Federal Ministry of Mines
and Petroleum due to lack of access to the Kenticha project site.

SIMCO THREATENS CHILE WITH TREATY CLAIM OVER LITHIUM CONCESSIONS

IN NOVEMBER 2022, a Chilean-Taiwanese mining venture, Simco SpA, threatened to bring a US$2.5
billion treaty claim against Chile over a dispute related to lithium concessions in the Maricunga salt flat.

The potential claim comes in response to the Chilean Mining Ministry’s announcement that it is
processing an application by a subsidiary of state-owned company Codelco to become the sole lithium
operator in the area. Simco, co-owned by Chile’s Errdzuriz group and Taiwan’s Simbalik group, claims it
was authorized to exploit the salt flat’s lithium deposits in 2013 and obtained the required environmental
approval in 2020.

The company has argued that modifying Codelco’s contract to grant it exclusive rights would consti-
tute an expropriation without compensation, effectively erasing Simco’s investments made in reliance
on the Chilean state’s authorization and approval.

CHILE GRANTS ALBEMARLE OPTION TO INCREASE LITHIUM
QUOTA AS PART OF ARBITRATION SETTLEMENT

CHILE’S ECONOMIC DEVELOPMENT agency, CORFO, has reached an agreement with U.S.-based
Albemarle Corporation to resolve a pending arbitration dispute, granting the company an option to
increase its lithium production quota by 240,000 metric tons of lithium metal equivalent.

The settlement, reached in April 2024, addresses CORFO’s 2021 complaint filed with the International
Chamber of Commerce (ICC) alleging that Albemarle had underpaid certain commissions to the state.




As part of the agreement, Albemarle now has the opportunity to raise its production quota by nearly
50% from its current level of about 460,000 metric tons of LME. To access the higher quota, the company
must demonstrate its ability to use sustainable technologies such as direct lithium extraction, consult
with local indigenous communities, and obtain the necessary environmental permits. The settlement
also establishes new terms for setting a “preferential price” for producers of lithium products in Chile,
aiming to facilitate long-term lithium carbonate supply agreements with Albemarle. The agreement,
which is valid through 2043, also seeks to promote production with higher sustainability standards in
the Salar de Atacama, the lithium-rich salt flat where Albemarle operates.

ICC TRIBUNAL DECLINES TO HEAR CHINESE MINING
COMPANY’S CLAIM OVER DRC LITHIUM PROJECT

IN A RECENT decision, an ICC sole arbitrator, Simon Ndiaye from HMN Partners in Paris, refused to
hear a claim brought by Jin Cheng Mining, a subsidiary of Chinese mining giant Zijin Mining, against
an affiliate of the Australian company AVZ Minerals. The dispute revolves around Jin Cheng’s alleged
acquisition of a stake in a significant lithium project located in the Democratic Republic of the Congo
(DRC).

Ndiaye’s decision, issued on March 11, 2024, stated that for the ICC tribunal to have jurisdiction
over the matter, the corporate registry of the joint venture company, Dathcom Mining, would need to
be updated to reflect Jin Cheng as a shareholder. The arbitrator agreed with AVZ’s argument that since
Jin Cheng was not listed as a registered shareholder of Dathcom, it was not a party to the arbitration
clause within the joint venture agreement. Ndiaye refrained from addressing AVZ’s other claims, such
as allegations of corruption against Jin Cheng.

At the heart of the dispute is AVZ’s claim to a 75% stake in Dathcom Mining, which holds an explo-
ration license for the Manono lithium and tin project in southern DRC, considered one of the world’s
most significant lithium deposits. In 2022, Zijin asserted that Jin Cheng had purchased a 15% interest in
Dathcom from Cominiere, a state-owned entity in the DRC, and that AVZ’s stake in the project was only
60%. However, AVZ contends that any alleged transfer of the 15% interest to Jin Cheng would violate
the pre-emptive rights outlined in the Dathcom shareholders’ agreement.

The ICC case is just one of several ongoing arbitrations concerning the Manono project. AVZ has
initiated separate ICC proceedings against Cominiere and Dathomir Mining Resources, a DRC-based
company, as well as an ICSID claim against the DRC under the country’s Mining Code.
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Chile Opens Salt Flats
to Private Investors

THE CHILEAN GOVERNMENT has announced the opening of 26 lithium-bearing salt flats to private
investors, as part of its strategy to increase the country’s production of the battery metal by 70% within
the next decade. However, the Atacama and Maricunga salt flats, which hold the highest concentrations




of lithium in Chile, have been reserved for state majority control. The move aligns with President Gabriel
Boric’s national lithium policy, which aims to boost state control over the industry while attracting
private capital.

The tender process for the 26 salt flats is set to conclude in July 2024, with the government expecting
to see three or four new projects under development by 2026. In addition to the salt flats open for
private investment, five others are already being developed by state-run companies seeking partners.
The government has also expressed interest in participating in lithium projects outside Atacama and
Maricunga, albeit without a majority stake.

Chile, the world’s second-largest lithium producer after Australia, currently has only two companies
extracting the metal - Chile’s SQM and U.S.-based Albemarle, both operating in the Atacama salt flat. The
state-owned copper giant Codelco has been tasked with negotiating joint ventures with these companies,
having already reached a preliminary deal with SQM until 2060. Codelco also recently completed the
acquisition of Australia’s Lithium Power International, which holds a project in the Maricunga salt flat.

As part of its environmental protection efforts, the government plans to designate 30% of the salt
flats as protected areas, although the specific locations have yet to be determined. The opening of
these lithium-rich salt flats to private investment is expected to help meet the growing global demand
for the metal, which is crucial for the production of electric vehicle batteries. Chile’s own projections
suggest that lithium demand will quadruple by 2030, reaching 1.8 million tonnes, while available supply
is expected to reach 1.5 million tonnes.

GLOBAL PoINT: The forthcoming U.S. Supreme Court ruling in Relentless v.
Department of Commerce is looming over environmental litigation in the U.S.
Indeed, the Court is poised to overturn the Chevron doctrine, a cornerstone of
administrative law whereby courts grant agencies considerable deference when
reviewing their regulatory choices. While the doctrine has long since fallen out of
favor with the high court, it still plays a significant role in the lower courts. If the
Supreme Court does ultimately overturn Chevron, agency actions will be subject to
sharper scrutiny, strengthening the hand of any plaintiff challenging that action as
going beyond the agency’s remit. The ruling is slated to come down this summer.

III.

EPA Regulations

IN THE PAST several months, the Biden administration has promulgated two highly consequential
regulations for the development of renewable energy in the U.S. The first, finalized on March 20, 2024,
and entitled “Multi-Pollutant Emissions Standards for Model Years 2027 and Later Light-Duty and

Medium-Duty Vehicles” (Tailpipe Rule), aims to cut fleet-wide vehicle tailpipe emissions by 50% of 2026
levels by 2055. The second, finalized on April 25, 2024, and entitled “NSPS [New Source Performance
Standards] for Greenhouse Gas (GHG) Emissions from New, Modified, and Reconstructed Fossil




Fuel-Fired Electric Generating Units (EGUs)” (Power Plant Rule) will require coal-, oil-, and gas-fired
power plants to reduce their GHG emissions by 90% by 2032, promising to all but eliminate the burning
of coal for power in the U.S. Both rules are expected to generate substantial litigation; in fact, the tailpipe
regulation has already been challenged.

A. TAILPIPE RULE

THE TRANSPORTATION SECTOR is now the largest source of carbon emissions in the U.S., prompting
considerable attention from federal regulators and advocacy from environmental groups since Biden
took office. The Tailpipe Rule — the Administration’s, and arguably the country’s most significant
response to the issue to date — is the culmination of a multiyear rulemaking. The Administration had
proposed an even stricter standard in 2023 but relaxed its requirements in response to an extensive
notice and comment process and in anticipation of legal challenges. The final regulation seeks to raise
electrical vehicle’s share of new car sales from last year’s 7.6% to 56% by 2032, with an additional 16%
being hybrids. Rather than imposing a ban on gasoline-fueled cars and trucks or mandating the sale of
electric vehicles, the Rule requires manufacturers to progressively decrease average emissions across
their entire fleet, with limits that can only be met with a massive transition towards electric cars. Non-
compliant companies could face substantial penalties.

The EPA, the agency that promulgated the Rule, is authorized by section 202(a) of the Clean Air Act
to cap the total pollution produced by cars in the U.S. each year. In the watershed 2007 Massachusetts
v. EPA decision, the Supreme Court held this statutory section extends to GHGs. Since that ruling, the
agency has invoked 202 (a) several times in publishing tailpipe regulations.

On April 18, 2024, in a widely expected move, a group of 25 Republican states led by Kentucky and
West Virginia filed a Petition for Review in the D.C. Circuit, asking the court to vacate the rule.

The filing is preliminary, meaning it does not lay out in detail petitioners’ arguments, but it does state
that “Petitioners will show that the final rule exceeds the agency’s statutory authority and otherwise is
arbitrary, capricious, an abuse of discretion, and not in accordance with law.” In addition to the latter
claims, which arise under the Administrative Procedure Act (APA), the petitioners will likely contend
that the EPA’s interpretation is incorrect and not entitled to deference—an argument that, as previewed
above, might soon receive a powerful boost from the Supreme Court—and that the Rule violates the
major questions doctrine.

The APA challenge will likely turn on the EPA’s supposed over-emphasis on the economic and envi-
ronmental benefits of the regulation as well as its failure to properly account for the cost of compliance.

As for the “Chevron” argument, petitioners will likely argue that correctly interpreted does not allow
for such “sweeping” regulation as this and that the EPA accordingly stretched the proper understand-
ing of the law. This argument will be reinforced by reference to the major questions doctrine, which
petitioners will claim bars the agency from enacting such an economically and politically consequential
rule without an explicit directive from Congress.

Indeed, these are the same arguments certain states, including West Virginia, made in 2022, which
eventually found a sympathetic ear in the Supreme Court’s blockbuster decision in West Virginia v. EPA,
597 U.S. 697 (2022), discussed in more detail below. The claims there concerned a different section of
the Clean Air Act (111(d)) and another source of GHG emissions (power plants), but the states’ playbook
will likely be the same.

Two weeks after the challengers filed their petition, a group of 22 Democratic states led by California




submitted preliminary arguments in defense of the Rule, seeking to enter the litigation as intervenors
with a special stake in the outcome. The supporting states argued that the EPA was well within its Clean
Air Act authority, as clarified in Massachusetts v. EPA, to promulgate the regulation, and detailed the
substantial interest that each of them has in the outcome of the dispute.

B. POWERPLANT RULE

FOLLOWING ONE MAJOR regulation with another, two weeks after finalizing the Tailpipe Rule, the EPA
published its finalized rule capping GHG emissions from powerplants. The Powerplant Rule, part of a

suite of stringent new regulations targeting fossil-fuel run power stations, requires, among other things,
a 90% reduction in GHG emissions by 2032. The careful design of the regulation is a direct response to
West Virginia v. EPA, where the Supreme Court held that the agency cannot regulate “beyond the fence-
line” by explicitly forcing power generators to transition to renewable generation methods. However, the
Court did preserve EPA’s power to regulate powerplant GHGs in other ways, such as the imposition of
strict emission reduction targets that generators can meet in a variety of ways, including, hypothetically,
carbon capture and storage. Experts have observed, though, that with the current state of technology,
the only way to satisfy the new standards will be to transition to renewable fuels.

The attorney general of West Virginia has already promised to challenge the Rule in court. While
nothing has been filed at this point, the arguments will surely be similar to those discussed above, with
the likely coalition of state petitioners set to claim that the Rule violates the major questions doctrine,
the APA, and exceeds EPA’s authority under the Clean Air Act.

IV.

Windfarm Litigations

ONE oF THE major flashpoints in recent renewable energy litigation has been the proposed, and some-
times actualized, development of offshore windfarms, particularly in the Northeast. President Biden
has committed his administration to permitting 16 of these projects by the end of 2024. In recent years,
lawsuits, and the considerable delays they bring, have been a major factor in determining the ultimate
success or failure of offshore windfarms. For example, Cape Wind, the first offshore farm planned in
the U.S., was ultimately cancelled for violating the terms of its state power contract due to litigation
delays, despite the project’s proponents having beaten back many of the challenges to the project.
Several other of these litigations have ended up in federal court, some of which have been dismissed,
while others continue to wind their way through the appeals process. Two recent cases highlight these
divergent possible outcomes.

THIS PAST MARCH, the first utility-scale offshore windfarm in the U.S. was completed on the Outer
Continental Shelf off the coast of Rhode Island. The 130 MW installation’s twelve turbines provide
power to Long Island and the Rockaways in New York state.

The month before, the project, along with several other proposed Northeast windfarms in earlier stages
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UK Biomass Strategy

IN LATE 2023, the non-profit organization The Lifescape Project requested judicial review of the UK
government’s Biomass Strategy, which was published earlier that year. In the energy context, “biomass”
refers to the use of organic materials like wood, bioethanol (generally derived from corn), and agricultural
residue to generate power. The Strategy outlines the government’s plan to use biomass energy alongside
carbon capture and storage (BECCS) to help achieve the country’s net zero goals.

The Lifescape Project has challenged the government’s characterization of biomass energy as a low
carbon or renewable energy source, pointing to experts who have questioned the role it can or should
play in addressing climate change and the Strategy’s failure to account for the lifecycle emissions that can
be expected from the technology, including the manufacture and burning of the biomass. The Lifescape
Project has taken issue with the fact the threat that biomass energy poses to forest ecosystems.

The formal grounds for the challenge are threefold. First, The Lifescape Project has argued (a) that
the Secretary of State, the official that promulgated the Strategy, did so irrationally by failing to compre-
hensively assess the role biomass can realistically play in helping the UK achieve its carbon reduction
goals; (b) that the Strategy violates the UK Climate Change Act’s requirement that the government
enact policies that reduce carbon emissions; and (c) that the consultation process leading up to the
publication of the Strategy was defective for failing to disclose key scientific analyses and providing too
limited an opportunity for comment.

VI.

Sigma Lithium Arbitration

FEW, IF ANY minerals are as crucial to the renewable energy transition as lithium. The element is used
in batteries small and large to store energy, a key capacity for intermittent sources of renewable energy
like wind and solar, as well as for deployment in electric vehicles. Vancouver-based Sigma Lithium is
a major player in the industry, operating one of the largest lithium mines on the planet. In April, the
company announced that it planned to increase its annual output from the current 270,000 metric
tons to 520,000.

In October 2021, Sigma announced it had signed a binding term sheet with battery maker LG Energy
Solution Ltd. for a take or pay offtake agreement. Sigma committed to supply LG with 60,000 tons
of lithium concentrate per year in 2023, scaling up to 100,000 for the years 2024 through 2027, with
optional additional supply of up to 15,000 tons per year through 2023 and up to 50,000 through 2027.
While Sigma stated in October 2021 that both companies intended to further negotiate to complete a
definitive agreement, it acknowledged that the parties intended the term sheet to be legally binding.

In March of this year, LG initiated an arbitration against Sigma before the American Arbitration
Association’s International Centre for Dispute Resolution for Sigma’s alleged breach of the term sheet.
Sigma announced it plans to fight the initiation, but neither side has made public the specific nature of
the dispute, with Sigma citing confidentiality obligations.

The rapidly expanding lithium market has seen several similar offtake term sheets. Indeed, in
November 2018, Sigma announced an agreement with Mitsui & Co., Ltd., and Vulcan Energy entered
into one with LG in July 2021.
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